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DETAILS OF HEARING AND REPRESENTATION 

 

1. This dispute concerns an alleged unfair dismissal referred to the National Bargaining Council for 

the Chemical Industry (hereinafter referred to as the Council) in terms of section 191(5)(a) of the 

Labour Relations Act, 1995 (the Act).  The arbitration hearing was held on 15 April 2013 at the 

MEIBC offices in Port Elizabeth. 

2. The employee, Ms Denise De Klerk (hereinafter referred to as the Applicant), was present and 

represented by Mr Chris Unwin of Chris Unwin Attorneys.  The employer, Pharmacare Group 

(Pty) Ltd trading as Aspen Pharmacare(hereinafter referred to as the Respondent), was 

represented by Advocate Marius Grobler of Van der Walt Attorneys. 

3. At the commencement of the arbitration hearing, the legal representatives of the parties proposed 

that the dispute be argued on the record of the previous arbitration proceedings held before 

Commissioner Kelvin Kayster.  In their view it would be unnecessary for fresh evidence to be led 

as it would simply be a duplicate of the existing record and neither party intended leading any 

evidence other than that already on record.  Furthermore, they anticipated that dealing with the 

evidence in this manner would significantly shorten the proceedings.  The representatives 

submitted a pre-arbitration minute in terms of Rule 20(3) of the CCMA Rules as confirmation and 

undertook to submit written heads of argument electronically by 23 April 2013.  On this basis, I 

agreed to their proposal.  Evidence considered, therefore, was the transcript of the previous 

arbitration proceedings, a bundle of documents submitted by the Respondent and written heads of 

argument. 

 

ISSUE TO BE DECIDED 

 

4. The Applicant has not challenged the procedural fairness of her dismissal.  I am therefore required 

to determine whether the Applicant’s dismissal was substantively fair. 

 

BACKGROUND TO THE ISSUE 

 

5. The Respondent is a pharmaceutical manufacturer and the Applicant was employed sometime in 

1996 as a machine setter.  At the time of her dismissal, she earned a salary of R8, 741.91 per 
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month.  She was dismissed on 18 June 2010 after being found guilty at a disciplinary hearing of 

the following charge: 

“Charge 1. Failing to report knowledge of dishonest activities”. 

6. The Applicant referred an unfair dismissal dispute to the Council which came before 

Commissioner Kayster for arbitration on 7 March and 19 April 2011.  The arbitration award was 

issued on 26 April 2011 and was followed by a review application to the Labour Court.  On 27 

September 2012, the Labour Court issued an order setting aside the award and remitting it to the 

Council to be heard de novo before a new arbitrator.  This arbitration hearing was originally set 

down on 18 March 2013, but was postponed, by agreement of the parties and myself, due to the 

unavailability of the Respondent’s legal representative.  I issued a Postponement Ruling in this 

regard on the same day. 

7. Although the application for review appears to have been made by the Respondent in this matter, I 

have no knowledge of the content of Commissioner Kayster’s award or of the order of the Labour 

Court.  I have thus made my determination without the influence of the Council determination and 

the Labour Court adjudication. 

8. The Applicant claims that her dismissal was substantively unfair, but does not challenge 

procedural fairness.  She claims retrospective reinstatement should I find in her favour. 

 

SURVEY OF EVIDENCE AND ARGUMENT 

 

9. The transcript submitted by the parties contained many indistinct passages which often made it 

difficult to ascertain what the witnesses were saying.  However, I have avoided any conjecture and 

I am satisfied that the transcript, together with the bundle of documents, contain sufficient relevant 

evidence to enable me to make my determination. 

10. Although I have considered all the evidence and argument presented to me, Section 138(7) of the 

Act requires me to provide brief reasons only with my award.  I shall thus only refer to the evidence 

and argument that I regard is necessary to support my findings and the determination of the 

dispute. 
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Submissions by the Respondent 

11. The Respondent led the evidence of three witnesses. Ms Claudina Ah Chong testified that she 

was in Human Resources and that there was no need for a shop steward to be present during 

investigation interviews. An employee is, however, entitled to request the presence of a shop 

steward. 

12. Ms Ah Chong stated that the Applicant had made a written statement to the effect that she had 

observed a fellow employee stealing tablets and had not reported it because she was scared. She 

found the Applicant’s fear to be hard to believe as the Respondent had a “Tip-Offs Anonymous” 

line which employees were able to utilise. She referred to section 10 of the security booklet, which 

contained the policy in this regard and stated that the Applicant had received a copy of the 

document. Ms Ah Chong added that various general notices had gone out to employees indicating 

that the Respondent had a zero tolerance policy with regard to theft and that good manufacturing 

practice (GMP) was the responsibility of all employees. 

13. Under cross examination, Ms Ah Chong conceded that the Respondent’s code of conduct did not 

state that employees may be disciplined for not reporting any wrongdoing. She denied that the 

Applicant had cooperated because she should have brought the allegations to the attention of 

management as soon as she had become aware of it. 

14. Ms Chantelle Paulsen testified that her company had been contracted to investigate a syndicate 

operating in the Respondent’s manufacturing environment. An employee had offered to become 

an informant and had mentioned the Applicant’s name in an interview. She said that the interview 

with the Applicant included a lot of friendly chat. During the interview, the Applicant had said she 

herself did not take tablets but that she had seen or was aware of other employees doing so. The 

Applicant was requested to write that down on paper. 

15. According to Ms Paulsen, the Applicant was, at no time, forced to write her statement.  Ms 

Paulsen said that she believed the Applicant’s statement to be true. The Applicant was given an 

opportunity to have a union representative present, but she had said this was not necessary. A 

shop steward did come into the office at a later stage, but was satisfied that the process was not 

an enquiry and had left the room. 

16. Ms Paulsen stated that she did not have the authority to inform the Applicant that no action would 

be taken should she volunteer any information and she would not have said so to her. The 

Applicant had been offered tea or coffee, which she had declined. She was also permitted to use 
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the toilet and her colleague, Ms Bristow, had assisted her to find the bathroom. Ms Paulsen did not 

believe the interview was excessively long. 

17. During cross examination, Ms Paulsen said that they had to wait for the Applicant to arrive and 

that the interview lasted for about an hour and a half to two hours. She said that the Applicant had 

volunteered the information regarding the alleged theft and this was when the offer of a shop 

steward was made. She could not recall the Applicant having received a phone call and, as a 

result, having requested a shop steward be sent up. She denied that the shop steward was 

prevented from entering the office. Ms Paulsen also denied keeping the Applicant waiting to go to 

the toilet and did not agree that she had put the Applicant under pressure. Ms Paulsen claimed 

she was not aware that any action would be taken against the Applicant and denied that she told 

her that she would be left out of it if she provided a name. 

18. Ms Sonja Bristow testified that she had attended the interview with the Applicant and that it had 

also involved chatting about personal issues. She had not promised that nothing would happen to 

the Applicant should she provide them with names as she did not have such authority. She also 

did not force or coerce her into making a statement. The Applicant had been asked if she wanted a 

representative and she had not been denied such assistance. Ms Bristow said that the Applicant 

did not know where the toilets were and this was why she showed her the way. She said the 

Applicant had declined an offer of coffee and she thought the interview had lasted until about 

12h00. 

19. Under cross examination, Ms Bristow said that when the Applicant saw that she was implicated in 

a statement, she was a bit dumbstruck and she had begun to talk. This was done in a friendly and 

nice manner. Ms Bristow said she could not recall how the shop steward came to be at the office 

and denied refusing him entrance.  She denied having kept the Applicant waiting for 20 minutes 

before she allowed her to use the bathroom. Ms Bristow said the interview lasted about an hour 

and 45 minutes, although it could have been a little bit longer. 

20. According to Ms Bristow, she did not warn the Applicant that her statement would be used against 

her and she denied telling her that she would be left out of it should she provide them with a name. 

She did not know that the Applicant’s statement would lead to her dismissal. 
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Submissions by the Applicant 

21. The Applicant testified that the interviewers had asked her about her family and her work and 

then accused her of stealing, drinking and taking tablets. She told them she wished to use the 

toilet but the interviewers had not responded. Later, Ms Bristow had taken her to the toilet and 

waited for her outside. The interviewers were drinking tea or coffee and she had not been offered 

any.  The Applicant stated that her supervisor had called her during the interview and she had 

requested the supervisor to send up a shop steward. When the shop steward arrived, Ms Bristow 

had stood in front of the door and had told the supervisor that he was not needed.The Applicant 

contended that she would not have lied in her statement had the shop steward been present.  In 

her view, the interview commenced at 09h00 and concluded past 13h00. 

22. According to the Applicant, she had initially told the interviewers that she did not know of any 

employees stealing or using tablets. Ms Paulsen had told her to provide them with just one name 

and they would then let her go. She was given a piece of paper on which to write a statement and 

she came up with a story implicating a lady working in another department. The statement was not 

the truth and she had made it up just so that she could get out of the room.  She was at no time 

requested to give evidence against the person she had implicated in her statement. 

23. The Applicant stated that she was not advised of her right to have a shop steward present and she 

was not told that her statement could be used against her. She understood that the “Tip-Offs 

Anonymous” policy allowed an employee to name a person if they wished, but she was not aware 

that an employee could be punished for not doing so. 

24. Under cross examination, the Applicant agreed that the interview was a friendly chat as one would 

experience in a home. However, the interviewers later conducted the discussion in an attacking 

manner. She conceded that she had not used that toilet before and did not know where it was. 

Regarding being deprived of anything to drink, the Applicant said it was not polite to ask for 

something to drink. 

25. The Applicant conceded that an employee’s obligation to act in good faith included reporting 

dishonesty and theft. She conceded further that if her statement were in fact true, this may warrant 

disciplinary action. She could not explain how the interview could have lasted until 13h00 when the 

suspension was served on her before 12h00.The Applicant agreed that most of the notes made by 

Ms Paulsen during the interview were correct. 
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ANALYSIS OF EVIDENCE AND ARGUMENT 

 

26. Much of the evidence before me is undisputed.  It is common cause that the Applicant was 

implicated in theft and was summonsed to an interview with the purpose of investigating the claim.  

At the interview, the Applicant denied the allegation and, in turn, made a written statement alleging 

she had seen another employee stealing tablets.  Broadly speaking, there are two main issues in 

dispute.  Firstly, the Applicant contends she was coerced into making the statement and, secondly, 

she claims her statement is, as a result, false. 

27. In support of her claim of coercion, the Applicant claimed that the interview session had lasted 

from 09h00 until 13h00 and was excessively long.  On the other hand, Ms Paulsen stated that the 

interview lasted one and a half to two hours while Ms Bristow testified that it was over by 12h00.  

The Respondent’s bundle, however, contains the notification to the Applicant to attend the 

disciplinary hearing and it indicates that it was served on her at 11h51.  The notice could only have 

been served at the conclusion of the interview and must have taken time to be drafted and signed.  

It thus follows that the interview must have been completed sometime before that.  Furthermore, it 

was not disputed that the interviewers had to wait for the Applicant to arrive for the interview 

thereby further reducing the amount of time spent conducting the actual interview.  In my view, it is 

more probable that the interview process lasted for approximately two and a half hours.  Whilst it 

was certainly not a short interview, it does not appear to me to be so excessively long as to place 

undue pressure on the Applicant. 

28. The Applicant also contended that she was made to wait 20 minutes before being allowed to use 

the toilet, but this was denied by the Respondent’s witnesses.  What is not disputed is that the 

Applicant’s request was granted and she did indeed use the bathroom as requested.  Whilst she 

may have been escorted by Mrs Bristow (for whatever reason) I do not see how this would have 

pressurised the Applicant into making a false statement. 

29. Both Ms Paulsen and Ms Bristow stated that the Applicant was offered tea or coffee which the 

Applicant denied.  However, the Applicant conceded that she also did not ask for any refreshment.  

Clearly, if the Applicant were feeling any pressure as a result of the interview, she had the 

opportunity to ask that she too be provided with tea or coffee, which she did not do.  Furthermore, 

her visit to the bathroom would have provided her with another opportunity to drink water, freshen 

up and gather her wits about her.  Again, I am not persuaded that these aspects could have 

amounted to coercion on the part of the interviewers. 
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30. The Applicant alleged further that she was promised by the interviewers that they would let her go 

if she provided them with one name, although they denied this.  If she had indeed been so 

promised, it seems to me that it would have rather provided an incentive to tell the truth as 

opposed to it being a reason to provide a false statement.  For this reason, I find it more probable 

that the version of Ms Paulsen and Ms Bristow is correct, namely that they did not make such a 

promise. 

31. Lastly, the Applicant alleges she was denied the right to have a shop steward representing her in 

the interview.  Ms Ah Chong, the Respondent’s HR representative, testified that there was no need 

for a shop steward to be present as the interview had not been a disciplinary hearing.  An 

employee clearly has a right to be represented at a disciplinary hearing, but, as pointed out by Ms 

Ah Chong, this was not such a hearing.  Irrespective of these claims, a shop steward did, in the 

end, arrive and he subsequently left.  If the Applicant did indeed require his assistance, the 

opportunity was there for both of them to insist that he be allowed to stay.  If this had been denied 

by the interviewers as claimed, the shop steward had only to approach HR to intervene and allow 

his attendance.  This did not occur. 

32. Considering all of these aspects, I find, on the balance of probabilities, that the Respondent did not 

coerce the Applicant to the extent that this could be a reasonable explanation for her making a 

false statement.  As regards whether the statement was true or not, it is only the Applicant who will 

know that for absolute certainty.  Nevertheless, Mrs Paulsen’s notes provide some assistance in 

this regard.  These notes form part of the Respondent’s bundle and contain brief bullet points to 

record what was said by the Applicant.  Approximately two thirds of the way down the notes, it 

contains the Applicant’s allegation that she had seen an employee steal tablets and which she 

now contends is false.  However, the Applicant conceded that many of the bullet points noted by 

Ms Paulsen, including some of those listed after the allegation, were truly what she had said.  It 

appears that the allegation contained in her statement is the only point she now disputes, whilst 

the rest are true.  I agree with the Respondent’s view that this does not make sense.  The notes 

only serve to support Ms Paulsen’s understanding that the Applicant’s statement was true. 

33. More importantly, considering my finding that the Applicant was not coerced into making her 

statement, there is now no alternative reason before me to explain why the Applicant would make 

a false statement.  The Applicant’s statement is specific in identifying individuals and where they 

work as well as containing clear details regarding the product allegedly stolen.  On a balance of 

probabilities, I am of the view that her statement contains a true allegation of the theft which the 
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Applicant had witnessed.  It is also probable that the Applicant subsequently attempted to 

withdraw her statement upon realising she may now be dismissed. 

34. Item 7 of Schedule 8 – Code of Good Practice: Dismissal (the Code) requires me to consider a 

number of aspects when determining the substantive fairness of a dismissal for misconduct and 

states as follows: 

“(a) whether or not the employee contravened a rule or standard regulating conduct in, or 

of relevance to, the workplace; and 

(b) if a rule or standard was contravened, whether or not – 

 (i) the rule was a valid or reasonable rule or standard; 

 (ii) the employee was aware, or could reasonably be expected to be aware, of the 

rule or standard; 

 (iii) the rule or standard has been consistently applied by the employer; and 

 (iv) dismissal was an appropriate sanction for the contravention of the rule or 

standard.” 

35. The Respondent contends that it established an anonymous tip-off line where employees could 

report theft should they fear reprisals.  This is contained in section 10 of the security booklet which 

formed part of the Respondent’s bundle.  Ms Ah Chong testified that all employees, including the 

Applicant, had been made aware of this and the Applicant did not dispute her evidence.  Ms Ah 

Chong’s further evidence was that employees were well aware of the Respondent’s zero tolerance 

policy with regard to theft and the importance of Good Manufacturing Practices as well as that 

general notices had repeatedly been sent out to employees on the subject.  The notices were all 

contained in the Respondent’s bundle and, again, the Applicant did not deny this.  It is clear, then, 

that the Respondent had legitimate concerns regarding the theft of its products, that it regularly 

sought to bring this to the attention of all employees and that it established a means for employees 

to report such activity anonymously.  The Applicant was aware of this. 

36. The Respondent’s view is that this created an obligation on the part of the Applicant to report any 

dishonesty.  The Tip-Offs Anonymous section, however, does not go this far as it states: 

“You can report any dishonesty occurring at Aspen” (my emphasis). 



ECCHEM670-09/10  Arbitration Award  Page 10 of 13 
  

 

37. Whilst this section does exhort employees to “do the right thing and Blow the whistle on Fraud”, it 

does not clearly state that employees are obliged to comply with its provisions nor that they may 

be dismissed should they not do so.  If it was intended to be obligatory, the booklet should have 

made it clear that employees did not enjoy any discretion, but rather that they must report 

dishonesty.  To the contrary, page 2 of the security booklet describes itself as a “Security 

Guideline and information booklet”(my emphasis) and certainly does not suggest that it is a set of 

rules with which employees are obliged to comply.  There may be good reason for the style of 

language utilised in the booklet as, in my view, an anonymous hotline should be a tool which 

employees can utilise on a voluntary basis.  If it were compulsory and employees were to be 

dismissed for not reporting their awareness of incidents of dishonesty, employees may well avoid 

the hotline for fear of being dismissed and this may have the very opposite effect of exposing 

dishonest conduct.  The Applicant’s case only serves to illustrate this – it is probable that when 

she realised she may be dismissed for not reporting the wrongdoing at the time, she attempted to 

retract her disclosure to avoid such a consequence. 

38. The security booklet thus serves only as a guideline to employees and provides them with 

information relating to security matters.  The rules and standards applicable in an employee’s 

workplace, however, are usually contained in a code of conduct.  Although such a code of conduct 

was not submitted as part of the Respondent’s bundle, Ms Ah Chong herself conceded,in cross 

examination, that the Respondent’s code of conduct did not state that employees may be 

disciplined for not reporting any wrongdoing. 

39. As set out in paragraph 34. above, the Code requires me to determine whether there was a valid 

or reasonable rule of which the Applicant was aware.  If it was the Respondent’s rule that it was an 

offence not to report dishonest conduct, then one may reasonably expect this to have been stated 

in the security booklet and certainly to have been contained in the relevant code of conduct.  It 

should also have been brought to employees’ attention in the various general notices issued on 

the subject.  The notices exhort employees to assist management to eliminate theft and even 

threaten to press criminal charges for unauthorised possession.  However, nowhere in the 

documents submitted by the Respondent does it state that a failure to report theft will be 

considered to be a disciplinary offence subject to dismissal.  The Applicant herself said as much in 

her testimony when she stated she was not aware she could be punished for not blowing the 

whistle.  In my view, it is essential to draw to employees’ attention that it is indeed a rule and, more 

importantly, that a failure to comply with such a rule may attract disciplinary action, including 

possible dismissal.  The very purpose of Item 7 of the Code is to require employers to ensure that 
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employees are aware of all the rules and standards that apply to them in the workplace as well as 

the potential consequences of non-compliance.  I therefore find that the Respondent has not 

established that the Applicant contravened a rule or standard of which she could be reasonably be 

aware. 

40. The Respondent argues that the Applicant’s conduct is a form of derivative misconduct which may 

be inferred by her failure to offer reasonable assistance to the Respondent in identifying and 

dealing with the actual culprits of the misconduct.  Its view is that, by not doing so, the Applicant 

has violated the relationship of trust and confidence.  In support of this argument, the Respondent 

referred to Chauke & Others v Lee Service Centre t/a Leeson Motors (1998) 19 ILJ 1441 

(LAC) and RSA Geological Services (A Division of De Beers Consolidated Mines Ltd) v 

Grogan & others [2008] 2 BLLR 184 (LC). 

41. In the RSA Geological Services matter, the arbitrator held that there were two requirements for 

derivative misconduct: 

“first, that the employee knew or could have acquired knowledge of the wrongdoing; second 

that the employee failed without justification to disclose that knowledge to the employer, or 

take reasonable steps to help the employer acquire that knowledge.” 

42. In the same matter in the Labour Appeal Court, it was common cause that: 

“If an employee was guilty of either actually disposing of sample or wilfully refusing to assist 

the Respondent to identify the culprit, this would constitute serious misconduct justifying 

dismissal.” 

43. In this dispute it is common cause that the Applicant wrote a statement indicating that she had 

knowledge of wrongdoing.    Ms Paulsen testified that the Applicant had volunteered this 

information during the interview.  It seems to me the Applicant thus cooperated with her 

interviewers and provided them with details of the alleged culprits as well as the products she 

claimed they had stolen.  She did not deliberately or wilfully refuse to assist the Respondent and 

even went as far as writing a statement confirming what she had observed.  There is no evidence 

as to when the alleged wrongdoing took place, but, in the end, the Applicant, on her own accord, 

provided the investigators with information of a wrongdoing which they otherwise would not have 

obtained.  The Applicant justified her not initially reporting the matter by informing them that she 

was afraid.  It was common knowledge that syndicates were operating within the factory (this is in 

fact what the interviewers were investigating) and, in my view, it is not unreasonable for the 
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Applicant to have perceived that there was a risk of being identified as the whistle blower.  Even 

though there was an anonymous hotline this could not possibly guarantee that the culprits might 

not put two and two together and realise that it was the Applicant who had identified them. 

44. Each case of alleged unfair dismissal must be decided on its merits.  It appears to me that the 

circumstances of this dispute may be distinguished from the RSA Geological Services matter in 

that the Applicant did indeed assist the Respondent in uncovering theft in its plant.  There is 

nothing before me to suggest that it may not have been possible for management to still utilise the 

information provided by the Applicant to conduct further investigations and possibly bring the true 

culprits to book.  When confronted with an accusation made against her by another employee, the 

Applicant, of her own volition offered information regarding a separate incident of theft which she 

had witnessed.  Taking into account the totality of the circumstances and considering my own 

sense of fairness, I am of the view that the Applicant has not made herself guilty of derivative 

misconduct and that dismissal was not an appropriate sanction.  I therefore find the dismissal of 

the Applicant was substantively unfair.   

45. It is trite that reinstatement is the primary remedy in cases where the dismissal of an employee 

has been found to be substantively unfair.  This is stated in Section 193 of the Act which also 

recognises certain circumstances where reinstatement may not be ordered.  Although the 

Respondent has not made any submissions in this regard, I have had regard for the decision in 

Maepe v CCMA and another [2008] 8 BLLR 723 (LAC).  In that matter, the Labour Appeal Court 

found that, because he had lied under oath, Mr Maepe would not have been able to effectively 

discharge his function as a senior commissioner in the CCMA and awarded compensation as 

opposed to reinstatement.  This dispute is distinguishable from Maepe in that the Applicant’s ability 

to perform her function as a machine setter is not likely to be impaired as a result of her conduct, 

which I deal with more fully below.  I thus find no reason why the Applicant should not be 

reinstated as required by Section 193(2) of the Act. 

46. However, in considering the terms of the Applicant’s reinstatement, I am mindful of the manner in 

which the Applicant conducted herself during the disciplinary hearing and during the process of 

this dispute.  On the Applicant’s own evidence, her statement made to the investigators was false 

and, if true, she would thus have been dishonest in making such a statement.  However, my 

finding was that it was probable that her statement was indeed a true reflection of what she saw.  

The implication of this is that her evidence in the disciplinary hearing was dishonest and that she 

also lied under oath in the arbitration hearing.  The Applicant has had the benefit of almost three 
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years to consider her position and, despite this, she has untruthfully persisted with her claim that 

her statement was false.  In view of her conduct, I believe she should not be entitled to full 

reimbursement for her loss of earnings since her dismissal.  The Applicant has been without 

employment for 35 months since her dismissal and, in the circumstances, I am of the view she 

should be reimbursed for 18 of those months. 

 

AWARD 

 

47. In the dispute between Ms Denise De Klerk and Pharmacare Group (Pty) Ltd trading as Aspen 

Pharmacare, I find the dismissal of the Applicant was substantively unfair. 

48. The Respondent is ordered to retrospectively reinstate the Applicant on the same terms and 

conditions as she enjoyed prior to her dismissal on 18 June 2010.  The reinstatement is with 

continuity of employment as though the dismissal had not occurred and with accrual of all benefits.  

The Applicant must be given the benefit of any improvements to those terms and conditions which 

may have been amended since her dismissal. 

49. The Applicant must report for duty at the Respondent’s premises in Port Elizabeth by no later than 

Monday 20 May 2013 at a time to be advised by the Respondent. 

50. The Respondent must pay the Applicant the amount of R157,354.38(R8,741.91X 18) being 18 

months of the period of remuneration she would have earned had she not been dismissed.  This 

amount is subject to normal statutory deductions and must be paid into the Applicant’s bank 

account on or before 24 May 2013. 

51. There is no order as to costs. 

 

 

 

 

GRAHAME PROCTER 

NBCCI PANELIST 

2 MAY 2013 


